UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN P. CHAVOUS, et al.,

Plaintiffs,
Civil Action No. 01-921 (RWR)
V.

DISTRICT OF COLUMBIA
FINANCIAL RESPONSIBILITY
AND MANAGEMENT ASSISTANCE
AUTHORITY, et al.,

Defendants.
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MVEMORANDUM OPI NI ON

Plaintiffs Kevin P. Chavous, David A Catania and the
Committee of Interns and Residents! filed this action seeking to
declare void and to enjoin the inplenentation of the contract
bet ween defendants District of Colunbia Financial Responsibility
and Managenent Assistance Authority (the “Control Board” or
“Aut hority”) and Greater Southeast Community Hospital Corporation
| (“GSE” or “Greater Southeast”) to transfer the majority of the
services provided by the public D.C. General Hospital over to the
privately-run GSE. The plaintiffs have noved for summary
judgnment arguing that the Control Board's actions were ultra

vires, violated the Council nenbers’ constitutional right to cast

' Plaintiffs Kevin P. Chavous and David A. Catania are
currently nmenbers of the Council of the District of Colunbia.
(See First Amended Conplaint (“Conpl.”) § 6.) The Commttee of
Interns and Residents is a union of healthcare workers that
represents the interns and residents at D.C. Ceneral Hospital.

(ld. 1 7.)
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uni npeded votes on issues of public inportance, and viol ated the
separati on of powers doctrine.? Defendants Control Board and
Greater Sout heast® have noved to disniss the conplaint arguing
that none of the plaintiffs have standing to bring this action,
but even if they do, the plaintiffs have failed to state a claim
upon which relief can be granted. Because plaintiffs Chavous and
Cat ani a have standing to bring this action, the defendants’
motion to dismss for |ack of subject matter jurisdiction as to
those plaintiffs’ claims will be denied. However, because the
Committee of Interns and Resi dents does not have standing to
bring this case, the notion to dismss this plaintiff’s clains
for lack of subject matter jurisdiction wll be granted. The
Control Board's and Greater Southeast’s notions to dismss the
ultra vires claimw |l be treated as notions for sumary judgnent
since they presented matters outside of the pleadings. Those
notions will be granted since the Control Board, as a matter of
law, acted within its authority. Further, these defendants’
notions to dismss the constitutional clains will be granted
because neither argunent states a valid |egal claim

Correspondingly, the plaintiffs’ notion for sunmary judgment wl |

2 Count One of the anended conplaint contains the ultra
vires claim Count Two contains the constitutional clains.
Count Three adds the District of Colunbia as a party plaintiffs
seek to enjoin.

3 GSE joined in the Control Board s notion. (See Geater
Sout heast Community Hospital Corporation |I’s Mdtion to Dism ss
(“GSE Mot. to Dism”) at 1.)
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be denied. Finally, the District of Colunbia s notion to dism ss
the conplaint against it also will be granted because the

plaintiffs have all eged no cogni zabl e cl ai m against the District.

BACKGROUND

As part of the fiscal year 2001 appropriation for the
District of Colunbia, Congress allocated $90, 000,000 “for the
pur pose of restructuring the delivery of health services in the
District of Colunbia.” D strict of Colunbia Appropriations Act,
2001, Pub. L. No. 106-522, 114 Stat. 2440, 2452 (2000). In
addi tion, Congress directed that a restructuring plan be prepared
and “approved by the Mayor of the District of Colunbia, the [D. C
Council], the [Control Board], the [Chief Financial Oficer of
the District], and the Chair of the Board of Directors of the
[ Public Benefit Corporation].”* 1d. at 2456. After receiving
this direction from Congress, the Control Board issued its
“Resol ution, Recommendations and Orders Concerning the Public
Benefit Corporation.” (See First Amended Conplaint (“Conpl.”)

1 16.) Init, the Control Board recommended, in relevant part,
that the D.C. Council repeal the act which established the PBC
and work with the Mayor to “prepare and approve a plan to

establish an alternative publicly-financed health care delivery

4 The Public Benefit Corporation (“PBC’) was a non-profit
entity established to provi de conprehensive comunity-centered
heal thcare for the District of Colunmbia. (See Conpl. T 12.)
When the PBC was created, the health-care functions perfornmed by
D.C. CGeneral were thereafter performed by the PBC. (1d.)
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system” (See Conpl. Ex. A.) The Control Board al so stated that
if the recomrendati ons were not approved within ninety days, the
Control Board would inplenent the recomendation itself. (1d.)
The Council received the resolution on Decenber 6, 2000. This
resol ution also contained orders to the Mayor, the D rector of
the D.C. Departnent of Health, and the Chief Financial Oficer of
the District. (1d.)

On Decenber 15, 2000, the Control Board issued a Request for
Proposal (“RFP”) which sought to “obtain the services of one
qualified health care provider or teamof qualified health care
providers . . . to provide conprehensive, integrated and
coordi nated health care services to the uninsured popul ati on of
the District of Colunbia.” (See PI. Ex. B.) G eater Southeast
subm tted a proposal on January 30, 2001 (see Conpl. § 20), which
the Control Board ultimately accepted.

On March 6, 2001, the D.C. Council passed a unani nobus
resolution rejecting the Control Board s recommendations, citing
a concern for the inpact that a contract with G eater Southeast
woul d have on healthcare in the District of Colunbia. (ld.

1 23.) In an effort to shore up D.C. General’s short-term
financial future, the Council approved an additional $21 nmillion
dollars to fund the PBC through the end of the fiscal year. (ld.
9 24.) Despite the Council’s objection to the GSE proposal which
would result in the privatization of healthcare for uninsured

residents in the city, and the Council’s subsequent rejection of
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the contract with GSE, the Control Board signed the contract with
GSE. (See id. 11 28-29.) On April 30, 2001, the Control Board
issued a series of Acts (“the Privatization Acts”) which, anong
ot her things, abolished the PBC. (See PI. Ex. 10.) Plaintiffs
brought this action claimng, anong other things, that the
Control Board acted outside of the authority granted by the
District of Colunbia Financial Responsibility and Managenent
Assi stance Act of 1995, Pub. L. No. 104-8 (1995) (“FRMAA’ or “the
Act”) when it signed this contract and abolished the PBC. (See
Conpl . 7 33-49.)

DI SCUSSI ON

| . St andi ng
The Control Board and GSE have noved under Fed. R Cv. P.

12(b) (1) to dism ss the anmended conplaint for |ack of subject
matter jurisdiction, arguing that the plaintiffs |ack standing.
(See District of Colunbia Financial Responsibility and Managenent
Assi stance Authority’s Motion to Dismss (“Mdt. to Dism”) at 2-
7.) In order to invoke properly the authority of the federal
courts, a party nmust denonstrate that he or she has a “case” or
“controversy” sufficient to neet the requirenents of Article I1I.

See Lujan v. Defenders of Wldlife, 504 U S. 555, 560 (1992); see

also Allen v. Wight, 468 U S. 737, 750 (1984) (“The case-or-

controversy doctrines state fundanental |limts on federal

judicial power in our systemof governnent.”); Warth v. Seldin,

422 U. S. 490, 498 (1975) (“In essence the question of standing is
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whether the litigant is entitled to have the court decide the
merits of the dispute or of particular issues.”)

“[T] he irreduci bl e constitutional m ninmum of standing” has

t hree el enents. Def enders of WIldlife, 504 U S. at 560. First,

the plaintiff nust have suffered an “injury in fact,” which is an
invasion of “a legally protected interest” that is “concrete and
particul ari zed” and “actual or immnent, not ‘conjectural’ or
‘“hypot hetical.”” Second, the claimnt nust denonstrate a causal
connection between the injury and the conduct about which he
conplains. Third, it nust be likely that the injury is subject
to redress by nmeans of a favorable court decision. [d. at 560-
61. “[E]ach elenent [of the standing inquiry] nust be supported
in the sane way as any other matter on which the plaintiff bears
the burden of proof.” [d. at 561

Thi s bedrock requirenment is one with which the federal
courts nmust strictly conply because “‘the law of Art. 111
standing is built on a single basic idea -- the idea of

separation of powers.’” Raines v. Byrd, 521 U S. 811, 818, 820

(1997) (quoting Allen v. Wight, 468 U. S. 737, 752 (1984)). By

enpl oyi ng the sorting nmechani sm established by the standing
inquiry, courts ensure that their powers are limted to review ng
only those disputes which are appropriately resol ved through the

judicial process. See Defenders of Wldlife, 504 U S. at 560.

When review ng a standing challenge, then, trial courts nust

“accept as true all material allegations of the conplaint,” and
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further, nust “construe the conplaint in favor of the conpl aining
party.” MWarth, 422 U S. at 501. |In other words, the trial court
must accept as true the conpl ainant’s pleaded | egal theory. See

Anerican Fed' n of Gov't Enpl oyees v. Pierce, 697 F.2d 303, 305

(D.C. Gr. 1982); see also United States House of Representatives

V. United States Dep’'t of Commerce, 11 F. Supp. 2d 76, 83 (D.D.C

1998) (“In the context of a challenge to the plaintiff’s standing
to sue, [construing the conplaint in favor of the conplaining
party] neans that the plaintiff’s arguments on the nerits are
accepted as valid.”) Here, plaintiffs’ clains that the Control
Board acted outside of the scope of its authority wll be
accepted as true for purposes of the standing anal ysis.

A. Leqi sl at or St andi ng

Counci | menbers Chavous and Catani a argue that they have
standing in their official capacity as legislators. (See
Plaintiffs’ Opposition to the D strict of Colunbia Financial
Responsi bility and Managenment Assi stance Authority’s Mdtion to
Dismss (“Cpp. to Mbt. to Dism”) at 11-15.) In Raines,

i ndi vi dual nmenbers of Congress chall enged the constitutionality

of the Line Item Veto Act. See Raines, 521 U.S. at 814. There,

the nmenbers clainmed that they had been injured because the Act
altered the practical effect of any votes they may have cast for
or against legislation, dimnished their role in the repeal of
| egi slation, and altered the constitutional bal ance between the

| egi slative and executive branches. |d. at 816. The Court held
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that the Congressnen did not have standing. Their claimwas nore
properly characterized as an institutional injury, equally shared
by all nenbers of Congress, and they had not been deprived of
anything to which they were personally entitled. 1d. at 829-30.
The Court noted that one exception to the |egislator

standing rule existed. In Coleman v. MIller, 307 U S. 433

(1939), the Kansas Senate ratified a proposed Child Labor
Amendnent to the federal Constitution after a twenty-to-twenty
tie which was broken by the presiding officer of the Senate, the

Li eut enant Governor. See Col eman, 307 U.S. at 435-36.

Thereafter, twenty-one nmenbers of the Senate, including the
twenty who voted agai nst the anmendment, brought an action
chal l enging the right of the Lieutenant Governor to cast the
deciding vote in the Senate. 1d. at 436. The Suprene Court held
that the conplaining | egislators had standi ng because the
senators’ votes against ratification “[had] been overridden and
virtually held for naught although . . . their votes would have
been sufficient to defeat ratification.” 1d. at 438. Col enan
has been interpreted as standing for the proposition that

“l egi sl ators whose votes woul d have been sufficient to defeat (or
enact) a specific legislative Act have standing to sue if that

| egi slative action goes into effect (or does not go into effect),
on the ground that their votes have been conpletely nullified.”

Rai nes, 521 U.S. at 823.
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The Control Board argues that Chavous’ and Catania’s clains
are barred because they were not singled out for “specially
unfavorable treatnent,” and further, they have sinply alleged a
formof institutional injury which is equally shared by al
menbers of the Council. (See Mot. to Dism at 4.) These
argunments, however, are unavailing. Council nmenbers Chavous and
Cat ani a have nmade al | egati ons which are sufficient to support
| egislative standing in this case. In the First Amended
Complaint, the plaintiffs clainmed that even if the Control Board
had the authority to enter into the contract wth GSE, that
authority ended on February 14, 2001, when the Control Board
certified that the District’s financial crisis was over, thereby
triggering the start of the Control Board' s dem se. (See Conpl.
9 42.) If this certification heralded an i mediate shift in
power fromthe Control Board to the city’'s denocratically-elected
institutions, as the plaintiffs contend, then the Council’s
unani nous decision to reject the contract shoul d have been
determ native. Accordingly, menbers Chavous and Catani a can
properly assert Col eman standing here. Their votes against the
contract were nore than sufficient to defeat the proposed action.
(See id. 1 28.) Thus, it was not the absence of support which
prevent ed Chavous and Catania from achieving their |egislative
goal ; rather, it was the Control Board s direct override of the
Council’s authority which had the effect of nullifying their

votes. See, e.qg., Alaska Leqgislative Council v. Babbitt, 181
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F.3d 1333, 1338 (D.C. Gr. 1999)(affirmng the district court’s
di sm ssal when nenbers of the Alaska legislature failed to claim
that “[they] had the votes to enact a particul ar neasure, that
they cast those votes or that the federal statute or the federa
defendants did sonmething to nullify their votes.”)

Assumi ng for the sake of argunent that the Control Board
previously had the authority to enter into this contract, and
this authority was | ost on February 14, 2001, the Council’s
authority has been conpl etely negated because the contract
agai nst which it voted has gone into effect. Council nmenbers
Chavous and Catania have “‘a plain, direct and adequate interest
in maintaining the effectiveness of their votes,’” Raines, 521
U S at 821-22 (quoting Coleman, 307 U. S. at 438), and it is this
interest which allegedly has been violated. This court may hear
such clainms. Accordingly, the defendants’ notion to dism ss
plaintiffs Chavous and Catania fromthe suit for |ack of subject
matter jurisdiction will be denied.?®

B. Uni on St andi ng

The defendants have al so clained that the Comm ttee of
I nterns and Residents | acks standing here. (See Mot. to Dism at
5-7.) Specifically, they claimthat the union’s grievance does
not fall within the zone of interests pronoted by the FRVAA

Though it is clear that the union neets the requirenents of

> The second and third el enents of standing under Defenders
of Wldlife are not in serious dispute.
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Article Ill standing — its nmenbers have been injured by virtue
of the fact that they have lost their jobs, this injury was
caused by the Control Board's actions, and the injury can be
redressed by this court — it cannot neet the additional limts
that courts have placed on standing. “The question of standing
“invol ves both constitutional limtations on federal-court
jurisdiction and prudential limtations on its exercise.’”

Bennett v. Spear, 520 U.S. 154, 162 (1997) (quoting Warth, 422

U S at 498). Thus, a plaintiff nust not only establish
constitutional standing, but it nust neet the “judicially self-
inposed limts on the exercise of federal jurisdiction” that are
“founded in [a] concern about the proper — and properly limted
-- role of the courts in a denocratic society.” Bennett, 520 U S.
at 162 (citations omtted). To that end, courts wll exam ne
whether “a plaintiff’s grievance . . . fall[s] wthin the zone of
interests protected or regulated by the statutory provision
invoked in the suit.” 1d. Though there “need be no indication
of congressional purpose to benefit the woul d-be plaintiff,” the
zone of interests test seeks to “den[y] a right of reviewif the
plaintiff’s interests are so marginally related to or
inconsistent wwth the purposes inplicit in the statute that it
cannot reasonably be assuned that Congress intended to permt the

suit.” darke v. Sec. Indus. Assoc., 479 U. S. 388, 399-400

(1987) .
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Defendants rely on Nat’| Fed' n of Federal Enpl oyees v.

Cheney, 883 F.2d 1038 (D.C. Gr. 1989) (“NEEE’) to support their
claimthat the union does not neet the prudential requirenent of
standi ng enbodied in the zone of interest test. (See Mdit. to
Dism at 5-7) In NFFE, the union of federal enployees contested
a United States Arny decision to contract out services that had
previ ously been handl ed by federal enployees “in-house.” See
NFFE, 883 F.2d at 1040-41. As a result of this decision, many
uni on nmenbers lost their jobs. 1d. at 1054 (M kva, J.,

di ssenting). The court of appeals affirmed the district court’s
decision granting the notion to dismss, holding that the
plaintiffs did not neet the requirenents of the zone of interest
test. 1d. at 1054. After examning the |legislative histories of
the statutes under which the union sued, the court held that the
plaintiffs’ interests were both inconsistent with and only
marginally related to the purposes for which Congress passed the
statutes. 1d. at 1048-51.

At first blush, the union appears to neet the requirenents
of the test. Not only have many of its menbers |ost their jobs,
but the FRMAA itself states that one of the purposes of the Act
is to “ensur[e] the appropriate and efficient delivery of
services.” FRMAA §8 2(b)(4)(C. It would seemthat the presence
of healthcare professionals is necessary to ensure that hospital
patients receive appropriate, efficient and effective healthcare

services. Nevertheless, a closer |ook at the legislative history
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of the statute reveals the weakness of that assunption. First of
all, the entire thrust of the FRVMAA was to force the District to
enact structural and fiscal refornms that would bring spending in
line with the generation of revenue. See, e.qg., HR Rep. No.
104-96 (1995), at 2 (“This Act is intended to redress the fiscal
and managenent problens that confront the District of Colunbia

.”) Second, Congress knew that the District’s financial
woes were partly caused by the deficits that D.C. General was
running. 1d. at 8 (noting that in fiscal year 1993, D.C. Cenera
was running at an operating deficit of $109 mllion).

One of the steps that Congress believed woul d have
aneliorated the financial crisis was the elimnation of jobs in
the city’s bl oated personnel structure. [d. at 10 (noting that
in fiscal year 1995, the District had failed to make net
personnel reductions, a step that m ght have gone toward
effectively reducing spending). Wile firing enpl oyees nmay not
have been specifically authorized in the FRVAA, “[r]educing the
nunmber of District personnel [was] a stated managenent objective
for a nunber of years.” 1d. at 14. Moreover, when Congress
exam ned the powers that other oversight boards around the
country possessed, it concluded that one of the nost inportant
powers that these institutions held was the “[aJuthority to order
cuts in the nunber of staff.” [1d. at 29. Thus, when Congress
created “the strongest financial oversight authority in our

Nation's history,” 141 Cong. Rec. 10, 134 (1995), reductions were



- 14 -
not only being contenpl ated, but were actively encouraged.
Therefore, even though the union has argued that its enpl oynent
interest “is nore than marginally related to the Control Board's
actions” (see Opp. to Mot. Dism at 18), it has failed to
denonstrate that its interests are nore than marginally rel ated
to the purposes of the statute. Gven the stated interest in
trimm ng the nunbers of personnel, it is inconsistent with
Congressi onal purposes to allow former enpl oyees of a District-
operated facility to contest their firing under the very statute
whi ch contenplates their termnation. Because the union cannot
nove past this prudential barrier set up by the zone of interests
test, the defendants’ notion to dismss the union’s clainms wll

be grant ed.

1. Alleged ultra vires acts of the Control Board

The Control Board and GSE have al so noved to dism ss the
anmended conpl aint under Fed. R CGv. P. 12(b)(6), asserting that
plaintiffs have failed to state a valid legal claim |In a notion
to dismss for failure to state a claim if “matters outside of
the pleading are presented to and not excluded by the court, the
nmotion shall be treated as one for sunmmary judgnent and di sposed
of as provided in Rule 56 . . . .” Fed. R Cv. P. 12(b). The
Control Board and GSE, in noving to dismss the ultra vires claim

on Rule 12(b)(6) grounds, have relied on matters not excl uded by
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the Court that are outside of the pleadings.® Therefore, the
Court will treat the notions as cross-notions for sunmary
judgnent on the ultra vires issue.

Summary judgnent is proper “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgment as a matter of law.” Fed. R Cv. P. 56(c). The
nmovants carry the initial burden of identifying evidence
denonstrating the absence of a genuine issue of material fact.

See Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986).

In plaintiffs’ notion for summary judgnent, they contend
that the Control Board had no “specific statutory or other
authority to enter into the Privatization Contract, enact the
Privatization Acts, and issue the Privatization Oders.”’
(Plaintiff’s Motion for Summary Judgnent (“Mot. for Summ J.”) at
14.) Plaintiffs claimthat in order for the Control Board to
justify its actions, it must point to sone statutory authority

which allows it to inplenent an agreenent such as the one at

6 See Mbt. to Dism at 10 (relying on exhibits filed in
opposition to the notion for a tenporary restraining order that
the plaintiffs filed on April 30, 2001).

" The Privatization Contract refers to the contract between
the city and Greater Southeast. The Privatization Acts are the
pi eces of enabling |egislation which inplenented the
Privatization Contract. The Privatization Orders repeal ed the
PBC and elimnated certificate of need requirenents. (See Mt.
for Summ J. at 7-10.)
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issue here. (ld.) The plaintiffs identify three potenti al
sources of authority: FRMAA § 207(c), which grants the Control
Board authority to take actions on those reconmendati ons which
the Council has di sapproved; FRMAA § 207(d), which grants the
Control Board authority to issue orders to the Mayor and D strict
agencies; and finally, FRMAA § 103(g), which delineates the
Control Board's authority to contract. (ld.) |In their notion,
the plaintiffs claimthat none of these provisions grants the
necessary authority. (ILd.) As a prelimnary matter, though,
the plaintiffs have clainmed that even if these provisions did
confer such authority on the Control Board, that power expired on
February 14, 2001, when the Control Board certified under § 221
of the Act that the District’s fiscal enmergency had cone to an
end. (See Conpl. | 42.)

A. Section 221 and the Control Board's Authority to Act

Plaintiffs argue that while it is undoubtedly clear that
Congress vested unprecedented authority in the Control Board, its
broad powers ceased to exi st when the “control period’” cane to an
end. Under the Act, a “control period” term nates when the
Control Board certifies that “the District governnent has
adequate access to both short-termand long-termcredit markets
at reasonable interest rates to neet its borrow ng needs,” and
for four consecutive years, the District maintains a bal anced

budget. FRMAA §8 209(b)(1). On February 14, 2001, the control
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period in which the District had been operating cane to an end.
(See PI. Ex. 15.)

Section 221 of the FRVAA states, “During the period
begi nni ng upon the termnation of a control period pursuant to
section 209(b) and ending with the suspension of its activities
pursuant to section 107(a), the Authority shall conduct
[specific] activities. . . .” FRMAA § 221 (enphasis added). The
statute then lists the four activities in which the Control Board
must engage when this period ensues: it nust review budgets
adopted by the Council; analyze the budget and prepare a report
for Congress; nonitor the financial status of the District
governnment and submt reports to the Mayor, Council, President
and Congress if it determnes that a new control period may be
triggered; and carry out certain activities with respect to
bonds, notes, or other obligations of the Authority. FRVAA
§ 221(a)(1)-(4).

Rel ying on the maxi mof statutory interpretation expressio
unius est exclusio alterius (nention of one thing inplies the
exclusion of another), plaintiffs claimthat 8§ 221 defines the
limt of the Control Board s current authority and that the
Control Board's vast authority no |onger exists. (See Mdt. for
Summ J. at 21.) Plaintiffs are claimng that since the powers
described in 8 221 essentially mrror sonme of the authority that

the Control Board possessed fromthe beginning, it would not have
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been necessary for Congress to repeat itself if Congress intended
for the Control Board to retain its full panoply of powers.?®

VWhile this principle of statutory interpretation has sone
utility, the court of appeals has found the maxi moften m sused,
and that its “force in particular situations depends entirely on

context.” See Shook v. District of Colunbia Financial

Responsi bility and Managenent Assi stance Authority, 132 F.3d 775,

782 (D.C. GCr. 1998). “The difficulty wth the doctrine -- and
the reason it is not consistently applied -- is that it
di sregards several other plausible explanations for an om ssion.”

Cinchfield Coal Co. v. Federal Mne Safety and Health Revi ew

Commin, 895 F.2d 773, 779 (D.C. Gr. 1990)(citations omtted).

8 Section 221 of the FRMAA is entitled, “Duties of Authority
During Year O her than Control Year,” not “Duties of Authority
During Period other than Control Period.” The Act defines a
“control year” as “any fiscal year for which a financial plan and
budget approved by the Authority under section 202(b) is in
effect. . . .” FRMAA 8§ 305(4). Currently, the District is in
the mdst of a control year. |In their attenpt to deflect the
force of plaintiffs’ argument here, defendants have nade nuch of
the fact that the section header conflicts with the text of the
section. However, when a header conflicts with the text itself,
t he | anguage of the text is determnative. VWhile the Suprene
Court has noted that ““the title of a statute and the headi ng of
a section’ are ‘tools available for the resolution of a doubt’
about the neaning of a statute,” Al nendarez-Torres v. United
States, 523 U S. 224, 234 (1998)(quoting Brotherhood of RR
Trainnmen v. Baltinore & Chio R Co., 331 U S. 519, 528-529
(1947)), it has also noted that section headi ngs “cannot undo or
[imt that which the text nmakes plain.” Brotherhood of RR
Trainnen, 331 U. S. at 529. Moreover, a section headi ng cannot be
used to create an anbiguity in the statute. See Anerican
Trucking Assoc., Inc. v. United States Environnental Protection
Agency, 175 F.3d 1027, 1050 (D.C. Cr. 1999) (rev'd on other
gr ounds).
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Wi |l e the expressio unius canon nmay be “a val uabl e servant,”

Cheney R R Co., Inc. v. Interstate Commerce Commin, 902 F.2d 66,

69 (D.C. Cr. 1990) (quoting Ford v. United States, 273 U. S. 593,

612 (1927)) it can also be a “dangerous naster.” 1d. Thus, “the
maxi m shoul d be used as a starting point in statutory
construction -- not as a close-out bid.” Shook, 132 F.3d at 782.
Here, it is insufficient to rely solely on the expressio
unius canon. By plaintiffs’ reasoning, Congress would have neant
for the Control Board practically to cease its operations
i mredi ately upon the term nation of the control period. This
interpretation of the | anguage, however, is sonewhat at odds with
ot her provisions of the statute itself. Section 107(a)(1) of the
FRMAA states that the Control Board shall “suspend [itSs]
activities” carried out under the statute and the terns of its
menbers shall expire twelve nonths after it “certifies that al
obligations arising fromthe issuance by the Authority of bonds,
notes, or other obligations . . . have been discharged, and .
all borrowi ngs by or on behalf of the District of Colunbia .
have been repaid . . . .” Section 107(a)(2) prohibits the
Control Board from engaging in such a suspension at any tine
during a “control year,” nanely, a fiscal year when a Contro
Boar d- approved budget is in effect. See FRVAA § 305(4) (defining

control year). The inplication of 8 107 is that prior to the end
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of that twelve nonth period, the Control Board retains its ful
authority.

Thus, anmbiguity may arise when this provision is read in
tandemwi th 8 221 because sections 107(a) and 221 potentially
point in opposite directions. Nothing in § 107(a) serves to
limt the Control Board s authority during the twelve-nonth
period following certification that all debts have been repaid.
On the other hand, plaintiffs argue that 8§ 221 neans that the
Control Board’ s w de-rangi ng powers abruptly cease upon the
term nation of the control period. Here, the Control Board
certified that the District had paid its debts prior to
certifying that the control period was at an end, and the latter
certification occurred in the mdst of the twelve-nonth sunset
period. The plaintiffs’ interpretation of the two provisions
woul d force the Control Board to abandon nmuch of its work
abruptly, leaving it inconplete and hal f-done. Such a result
m ght | eave District affairs in a precarious position. Based on
the plaintiffs’ theory, for instance, if the Control Board had
entered into the contract with G eater Southeast one day before
certifying that the control period was at an end, 8 221 woul d not
have allowed it to pass the enabling legislation for the
contract. This failure may have exposed the District to
substantial liability if Geater Southeast |ater sued for breach
of contract. *“Courts can |ook beyond statutory |anguage when the

pl ai n meani ng woul d ‘conpel an odd result.’”” D strict of
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Colunbia Fin. Responsibility and Mgnt. Auth. v. Concerned Seni or

Gtizens, 129 F. Supp. 2d 13, 16 (D.D.C. 2000) (quoting Public

Citizen v. United States Dep’'t of Justice, 491 U. S. 440, 454

(1989)). Plaintiffs’ reading of the statute would conpel just
such an odd result. Suggesting that Congress intended it
stretches reason.

| nstead, those two provisions can be reconcil ed by noting
that 8§ 221 has the effect of “mak[ing] assurance double sure.”
See Shook, 132 F. 3d at 782. Even though § 221 may appear
repetitive, it does not state that those enunerated duties are
the exclusive activities in which the Control Board may engage.
Rat her, the provisions of 8 221 describe the tasks which, at a
m ni mum the Control Board nust performas its tine in existence
conmes to an end. The Control Board may not sinply “run out the
clock” as it enters its sunset period. It has an obligation to
conti nue working on behalf of the District, and 88 107(a) and 221
ensure that this is precisely what it wll do.

Therefore, when the Control Board entered into the contract
wth GSE, it still retained its powers under 88 207 and 103 of
the FRMAA. The only remaining question is whether either of
t hese provisions allowed this agreenent to be made. Because
8 207(c) did allow the agreenent to be nmade, it wll be
unnecessary to determ ne whether 88 103 and 207(d) woul d have
done so as well.

B. Aut hority Under Section 207




- 22 -

Section 207 of the FRMAA is the source of the Control
Board’' s greatest powers under the Act. This section allows the
Control Board to issue recomendations to the Mayor, Council
Presi dent, and Congress regarding actions that wll ensure the
continued financial stability of the District. See FRVAA
8§ 207(a). If the Control Board submts a recommendation to the
Council, the Council has 90 days fromthe date of receipt to

i ndi cate whether or not it plans to accept the reconmendati on.

Id. at 8 207(b)(1). If the Council rejects any reconmendati on
made by the Control Board -- which may be communi cated either
explicitly or by a sinple failure to act -- the Control Board may

“take such action concerning the recommendation as it deens
appropriate.” 1d. at 8 207(c)(1). During floor debate on the
FRVAA, Senat or Cohen® observed that this power woul d include

i npl ementing the recommendation itself. See, e.qg., 141 Cong.

Rec. 10986 (1995) (“Any recomrendati on nade by the Authority to
the District governnent which either the Mayor or the Council has
the authority to adopt, may itself be adopted by the Financi al
Responsi bility and Managenment Assistance Authority . . . .7)
(statement of Sen. Cohen). In fact, Senator Cohen viewed 8§ 207
as granting the Control Board “the authority to enact | ocal

legislation” if its recommendations were rejected by the Council.

° At the tinme of the passage of the FRVMAA, Senator Cohen was
the Chairman of the Subcomm ttee on Oversight of Governnent
Managenent and the District of Colunbia. See 1995 Congressi onal
Staff Directory/1 289 (Ann L. Brownson ed., 43rd ed. 1995).
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Id. Beyond that, it was al so contenplated that the Control Board
woul d have the power to inplenent structural reforns to the
District governnent -- changes that woul d include abolishing the
PBC. “[The Control Board s 8§ 207 powers stretch to] such matters
as personnel actions and structural reforns to the District
government.” Id. In short, legislative history of the FRVAA
evinces a Congressional intent to create a governnental conposite
of legislative, executive, and adm nistrative powers that were
co-extensive wth those of the Mayor and the Council, while
simul taneously attenpting to preserve hone rule.

The D.C. G rcuit has acknow edged the extensive authority
that the Control Board has been given to inplenent
recomendations rejected by the D.C. Council. In Shook, the
court of appeals said that, “the Control Board, after
consultation wth Congress, [may] inplenent any of its own
recommendations to ensure conpliance with the District's
financial plan or to improve the delivery of public services over
the objection of the Council.” Shook, 132 F. 3d at 779 n.2
(enphasi s added). Though the Control Board’s power to act “is
bounded by the paraneters set forth in its enabling Act and

subsequent legislation,” University of the District of Colunbia

Faculty Ass’'n v. District of Colunbia Financial Responsibility

and Managenent Assistance Authority, 163 F.3d 616, 621 (D.C. G

1998), there is no question that those paraneters were broadly

concei ved and fl exi bly designed.
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VWhile there are no specific references in 8 207 to the
Control Board’ s power to contract, the | anguage of the statute
and the manner in which it has been interpreted |l eave little
doubt that this provision enconpasses the power to inplenent the
Privatization Contract wwth G eater Southeast. This concl usion,
noreover, is consistent wwth both the | anguage of 8 207 and the
| egislative history itself. |If the Control Board has the power
to enact legislation, it has the authority to enter into a
contract which has the sane practical effect.® The defendants’
nmotion for summary judgnment on the ultra vires claimtherefore
will be granted, and the plaintiffs’ notion on that claimwl| be
deni ed.

I[11. Constitutional |ssues

Plaintiffs Chavous and Catania have clainmed that by entering
into this contract, the Control Board violated their First and
Fifth Anendment?!! rights to cast uni npeded votes on matters of

public inportance. (See Mot. for Summ J. at 36-37.) In

10 The court al so attaches sonme inportance to the fact that
Congress reviewed the Control Board s plan and subsequently
approved it. (See Def. Attach. 1 at 3.) “[T]lhe ultimate
| egi sl ature the Constitution envisions for the District [of
Colunbial] is . . . Congress itself.” Adanms v. dinton, 90 F
Supp. 2d 35, 48 (D.D.C. 2000). As the ultimate |egislative
authority for the District, Congress could have rejected the plan
if it believed that it exceeded the Control Board’ s authority or
was ot herwi se i nappropriate. It is telling that in the exercise
of governance, Congress declined to do so.

1 Plaintiffs have cited the Fifth Arendnent but have set
forth no separate Fifth Armendnent argunent.
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addition, plaintiffs claimthat the defendants’ actions viol ated
principles of separation of powers. (ld. at 37.) The Control
Board and GSE noved under Rule 12(b)(6) to dism ss these clains
as not being legally cognizable.

A court may dism ss under that rule only if the plaintiffs
are unable to prove any set of facts that would entitle themto

relief. See Kowal v. MJ Communi cations Corp., 16 F.3d 1271

1276 (D.C. Cir. 1994); see also Alexis v. District of Colunbia,

44 F. Supp. 2d 331, 336 (D.D.C. 1999). To that end, the court
must accept as true all well-pleaded facts all eged by the
plaintiffs, and nust give the plaintiffs the benefit of al

i nferences that can be derived in their favor. See Col eman V.

Pensi on Benefit Guar. Corp., 94 F. Supp. 2d 18, 21 (D.D.C. 2000);

see also Alexis, 44 F. Supp. 2d at 336. In order to determ ne

whet her the facts alleged by the plaintiffs state a claim the
court may consider the facts in the conplaint and any attached

docunents incorporated init. See EE OC v. St. Francis Xavier

Parochi al School, 117 F. 3d 621, 624 (D.C. Cr. 1997). The court

need not, however, accept as true the |egal conclusions drawn by

the plaintiffs. See Papasan v. Allain, 478 U S. 265, 286 (1986).

Even if the court accepts as true all of the well-pl eaded

facts in the conplaint,? this claimcan survive the notion to

12 The critical facts here are that the Control Board
entered into the contract with Greater Southeast and it passed
the enabling | egislation necessary to inplenent the contract.
The court will accept these facts as true.
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dismss in only two circunstances: (1) if the Control Board | ost
its wide-ranging authority to act when the control period ended,
or (2) even if the Control Board retained its authority, its
actions as a matter of law violated the plaintiffs’

constitutional rights. The court has already found that the
Control Board did not lose its wi de-ranging authority when the
control period ended. Thus, the court nust determ ne whether the
Control Board's actions violated the plaintiffs’ rights to cast
uni npeded votes or constituted a separation of powers violation.

A Ri ght to Cast Uni npeded Vote

In Brewer v. District of Colunbia Financial Responsibility

and Managenent Assistance Authority, 953 F. Supp. 406, 408

(D.D.C. 1997), fornmer nenbers of the D.C. Lottery Board sought an
i njunction against the D.C. Council after the Council introduced
two bills that woul d have abolished the Lottery Board. The
district court dism ssed the claimagainst the Council, noting
that, “Council nenbers have a constitutionally protected right to
cast uni npeded votes on issues of public inportance.” |d.
Plaintiffs had al so challenged a Control Board order directing
the Lottery Board to reinstate the Lottery Board s executive
director whomthe Lottery Board had fired. [d. The Court, in
dictum opined that even Lottery Board nenbers’ votes benefit
fromFirst Armendnent protections. See id. at 409-10. Brewer

relied upon Jarke v. United States, 886 F.2d 404, 405 (D.C. Grr.

1989), vacated as npoot, 915 F.2d 699 (D.C. Gr. 1990) (en banc),
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in which the DDC. Circuit held that Congress’s attenpt to conpel
menbers of the D.C. Council to enact a particular piece of

| egi slation was a violation of the First Amendnment. Congress was
attenpting to coerce the votes of the Council, and in so doing,
was attenpting to coerce the “speech” of each |egislator

Cl arke, 886 F.2d at 406.

d arke, however, can be distinguished fromthe events that
occurred here. The nmenbers of the Council were not prevented
fromcasting an uni npeded vote. |In fact, they cast their votes
and unani nously decided that they would reject the contract
proposed by GSE. The Control Board nerely inplenented its
recommendation in the face of Council opposition which had been
previously expressed. As is discussed above, the power to act in
such a manner has been conveyed by Congress.®® Taking the facts
alleged in the conplaint as true, they fail to state a violation
of the First Amendnment rights of plaintiffs Chavous and Cat ani a.
Def endants’ notion to dismss the First Arendnent claimw || be

granted. 4

13 This Court has previously noted that Congress, as the
ultimate | egislature for the District of Colunbia, has the
authority to set up and create various governnments which
t hensel ves have authority over District affairs. See Adans v.
dinton, 90 F. Supp. 2d 27, 34-35 (D.D.C. 2000).

4 The plaintiffs also noved for sunmary judgnent because of
al l eged violations of the open neetings |aw, because the Decenber
Recomendati ons all egedly constituted illegal orders to the
Council, and because D.C. Code § 1-1130 permts only the Counci
to approve contracts in excess of $1, 000,000 during a 12-nonth
period. None of these argunents nerits nuch discussion. It is
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B. Separation of Powers Claim

The Control Board and GSE have al so noved to dism ss the
plaintiffs’ claimthat the Control Board' s actions were a
violation of the separation of powers doctrine. Plaintiffs have
claimed that since the nenbers of the Control Board are inferior
of ficers appointed by the President wthout the advice and
consent of the Senate, they are executive officers whose actions
here inperm ssibly interfered wwth the activities of the
| egi sl ative branch. (See Mdt. for Summ J. at 37.)

“The doctrine [of separation of powers] [may] provide[] a
sel f-executing saf eguard agai nst the encroachnment or
aggr andi zenent of one of the three coequal branches of Governnent

at the expense of another,” dinton v. Jones, 520 U S. 681, 682

(1997). Before a court may find that there has been a violation
of the principle of separation of powers, it nust first identify

t he respective branches whose powers are allegedly in tension.

undi sputed that the Control Board conplied with its obligation to
open its initial neeting to the public. It had no obligation,

t hough, to continue its neeting in a location filled with
spectators whose persistent chanting interrupted the neeting.

Nor did the Control Board have to issue a pro forma warning to
the crowd before disbanding and reconvening in an alternate

| ocation that was publicly identified and where nenbers of the
press and public were in attendance. Secondly, this court wll
decline plaintiffs’ invitation to engage in a debate over
semantics. Regardless of their tone, the Decenber
Reconmendations carried no nore force than what they were called
and were not illegal orders. Lastly, the only provisions of
District of Colunbia | aw which constrain Control Board action are
D.C. Code § 1-1504, 88 1-1521 through 1-1526, and § 1-1461. See
FRVAA §8 108(a). Therefore, the Control Board is not constrained
by D.C. Code § 1-1130.
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Here, the plaintiffs have clainmed that the Control Board is
an executive body whose actions usurped the |egislative authority
of the D.C. Council. That argunment fails. Congress is the
ultimate legislative authority for the District.®™ As it carries
out its | awraki ng powers, Congress has the right to devise the
mechani sm by which its authority will be exercised, and the
Control Board is sinply the nost recent of these nechanisns. To
t he degree, then, that the Control Board s actions conport with
the specific authority delineated by the FRVMAA, the Control Board
acts in furtherance of Congressional purpose and design and
exercises only that power which Congress has the authority to
gi ve. 16

Plaintiffs have cited no authority which supports the notion
that nerely because Control Board nenbers are appointed --
t hrough Congressional design -- by the President, that this
action by the Control Board constitutes an encroachnment by one
co-equal branch of the national governnent into the powers of
another. Since the Control Board s power to act devol ves from
and cannot exceed, Congress’ own power to act, it is legislative

power rather than executive power that has affected the Council’s

15 “The Congress shall have power . . . [t]o exercise
exclusive Legislation in all Cases whatsoever, over such District
: . as may, by Cession of particular States, and the Acceptance
of Congress, becone the Seat of the Governnent of the United
States . . . .” US Const. art. |, 8 8, cl. 17.

1 As is noted above, | have already found that the Control
Board’ s actions were within the scope of its statutory authority.
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own authority here. The Council’s grievance highlights no clash
bet ween two co-equal branches of the governnment. Therefore, the
defendants’ notion to dism ss the separation of powers claimwl|l

be granted as well.

| V. Mbtion to Disnmiss the District of Col unbi a

The District of Colunbia has noved to dismiss the claim
against it also, arguing that the plaintiffs have failed to
articulate any clains against it which nerit sone form of
relief.¥ |Indeed, the plaintiffs do not claimthat the District
engaged in illegal activity. Instead, they note that they wll
be unable to get conplete relief unless the District of Colunbia
is also a party to the suit. The court of appeals spoke to this

issue in Davenport v. Int’'l Bhd. of Teansters, 166 F.3d 356, 366

(D.C. Gr. 1999), which affirned a district court decision
denying an application for a prelimnary injunction. In that

case, union nenbers brought suit against their union and their

7 The plaintiffs have nentioned the District of Colunbia
government only four tines in the conplaint: Mayor WIIlians
received a copy of the proposed contract with G eater Southeast
on April 13, 2001; he received a letter fromAlice Rvlin, the
Chai rperson of the Control Board, regarding the contract on
April 18, 2001; he sent a copy of the contract to the D.C
Council on April 23, 2001; and on that sanme day, he proposed
| egi sl ati on which provided for the abolition of the PBC and
granted the Mayor the authority to enter into contracts regarding
the delivery of healthcare services for the uninsured residents
of the District. (See Conpl. 1Y 25-27.) The plaintiffs have
failed to denonstrate how any of these actions taken by the Mayor
constitute illegal or ultra vires actions.
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enpl oyer, Northwest Airlines, despite the fact that there was no
express cause of action | odged agai nst Northwest in the
conplaint. Davenport, 166 F.3d at 365. Though the court
liberally construed the conplaint to assert all causes of action
agai nst Northwest, it found that those clains failed to state a
claimfor relief. 1d. More inportantly, however, the plaintiffs
argued that Northwest was a necessary party under Rule 19 because
they could not obtain conplete relief without Northwest’s
presence. 1d. at 366. The court noted that Rule 19 sinply
governs the court’s ability to join a party; it does not create a
cause of action against any parties who are joined. Thus, “It is
not enough that plaintiffs ‘need an injunction against Northwest
in order to obtain full relief. They nust also have a right to
such an injunction . . . .” Id.

Plaintiffs have characterized the District’s participation
in such a way as to fit the paraneters of Rule 19. However, none
of the facts asserted in the conplaint constitutes the basis for
a claimof relief against the District. The plaintiffs my need
an injunction against the District, but they have failed to

denonstrate that they have a right to such action.?®®

8 1n any event, plaintiffs have made no show ng t hat
conplete relief could not be achieved by a direction to the
Control Board to reverse its orders and to take measures to
return the health care delivery systemto the status quo ante.
Nor did plaintiffs refute the District’s argunent that it cannot
expend appropriated funds on unaut hori zed procurenents w t hout
exposing itself and its enpl oyees personally to serious
l[tability. In any event, since plaintiffs have joined the
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Accordingly, the District of Colunbia s notion to dismss the

clainms against it will be granted.

CONCLUSI ON

Counci | menbers Chavous and Catania have standing to nmaintain
this action, but the Comnmttee of Interns and Residents does not.
Defendants are entitled to judgnment as a matter of |aw on the
remaining plaintiffs’ ultra vires claim |In addition, the
plaintiffs’ constitutional clains and cl ai magai nst the defendant
District of Colunbia nmust be dismssed for failure to state a
valid cause of action. The plaintiffs’ notion for summary
judgnment will be denied on all counts. An order consistent with

this opinion will be issued.

SIGNED this day of , 2001.

RI CHARD W ROBERTS
United States District Judge

District as a defendant sinply to be able to obtain conplete
relief rather than because they have a cause of action agai nst
the District, the District’s notion is effectively nooted since
plaintiffs’ clains in Counts | and Il no |onger survive.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN P. CHAVOUS, et al.,

Plaintiffs,
Civil Action No. 01-921 (RWR)
V.

DISTRICT OF COLUMBIA
FINANCIAL RESPONSIBILITY
AND MANAGEMENT ASSISTANCE
AUTHORITY, et al.,

Defendants.

o \o/ o/ o/ o/ o/ o/ o/ o/ 7\ N\ N\

ORDER

For the reasons set forth in the acconpanyi ng Menorandum
Qpinion, it is hereby

ORDERED that the plaintiffs’ Mtion for Summary Judgnent
[ 10] be, and hereby is, DENNED. It is further

ORDERED t hat the notions by defendants District of Colunbia
Fi nanci al Responsibility and Managenent Assi stance Authority and
G eater Sout heast Community Hospital Corporation | to dismss the
conplaint [16, 17] be, and hereby are, DEN ED I N PART and GRANTED
I N PART as foll ows:

The notions to dismss clainms of plaintiffs Chavous and
Catania for their lack of standing to bring this action are
DENI ED.

The notions to dismss clains of plaintiff Conmttee of
Interns and Residents for its lack of standing to bring this

action are CGRANTED.
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The notions to dismss Count One (the ultra vires claim are
treated as notions for summary judgnent and are GRANTED.

The notions to dismss Count Two (the constitutional clains)
are GRANTED

The notions to dismss Count Three are GRANTED. It is
further

ORDERED t hat defendant District of Colunbia s notion to
di sm ss Count Three [14] be, and hereby is, GRANTED. This is a

final appeal abl e order.

SIGNED this day of August, 2001.

RI CHARD W ROBERTS
United States District Judge



